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UNION PACIFIC'S ANSWER TO AEPOVS AMENDED COMPLAINT

Defendant Union Pacific Railroad Company (''UP'") hereby answers the Amended

Complaint filed by An/ona Electric Power Cooperative. Inc O'AFPCO") in this proceeding UP

responds to the allegations in each separately numbered paragraph of the Amended Complaint us

follows

1 UP admits that AEPCO is a customer-owned electric generating company

UP denies the remaining allegations in Paragraph 1 of the Amended Complaint because it lacks

knowledge or information sufficient to form a belief as lo their truth

2 UP admits that AEPCO operates the Apache Generating Station at

Cochisc, Arizona (the "Apache Generating Station"), which includes two coal-fired units UP

denies the remaining allegations in Paragraph 2 of the Amended Complaint because it lacks

knowledge or information sufficient to form a belief as to their truth



3 UP admits that it provides common carrier and contract service and that it

engages in the transportation of property in interstate and intrastatc commerce UP further

admits that it is subject to certain provisions of the ICC 'I errmnation Act and that it is subject, in

certain circumstances, to the jurisdiction of the Surface Transportation Board, but the scope of

the ICC Termination Act and the Surface Transportation Board's jurisdiction arc questions of

law as to which no response is required, to the extent a response is deemed to be required, UP

denies the allegations UP denies the remaining allegations in Paragraph 3 of the Amended

Complaint because it lacks knowledge or information sufficient to form a belief as to their truth

4 UP admits that AEPCO has previously obtained coal from mines served

by cither or both BNSF Railway Company C'BNSl ") and UP, and that UP operates the only rail

line that directly serves the Apache Generating Station UP denies the remaining allegations in

Paragraph 4 of the Amended Complaint because it lacks knowledge or information sufficient to

form a belief as to their truth

5 UP admits the allegations in Paragraph 5 of the Amended Complaint

6 UP denies the allegations in Paragraph 6 of the Amended Complaint UP

avers by way of further response that AEPCO never sought to negotiate a contract with UP

governing the terms and conditions for AEPCO coal shipments from New Mexico or from mines

located in Wyoming or Montana that are served exclusively by BNSF (''Northern PRB origins'1)

to the Apache Generating Station after December 31.2008, and that UP and AEPCO have a

binding contract governing the terms and conditions for AhPCO coal shipments from UP-served

mines in Colorado and the Southern Powder River Basin ("SPRB"') to the Apache Generating

Station



7 UP admits that, since January 1,2009. AEPCO has shipped coal from

mines located in New Mexico to the Apache Generating Station using Common Gamer Pricing

Authority BNSF 57966 UP denies the allegation in Paragraph 7 of the Amended Complaint that

A1ZPCO intends to transport coal it purchases from Northern PRB origins pursuant to the terms

set forth in the document attached as Attachment B to the Amended Complaint because it lacks

knowledge or information sufficient to form a belief as to their truth UP avers by way of further

response thai AF.PCO has no right to transport coal pursuant to the terms set forth in Attachment

B to the Amended Complaint because that document reflects an offer to establish common

carrier rates and service terms, and AEPCO never accepted the offer before it expired UP also

avers by way of further response that it has provided a rate factor in response to a subsequent

request by AlfPCO to BNSF to establish common carrier rates for Northern PRB origins as

required under 49 C F R part 1300

8 UP denies the allegations in Paragraph 8 of the Amended Complaint

9 UP denies the allegations in Paragraph 9 of the Amended Complaint,

except that UP admits that it could not prevail on the issue of whether there is qualitative

evidence of effective competition from other carriers or modes of transportation for the

movements of coal to the Apache Generating Station under the standards currently being applied

by the Board

10 UP denies the allegations in Paragraph 10 of the Amended Complaint

11. UP denies the allegations in Paragraph 11 of the Amended Complaint UP

avers by way of further response that UP and AEPCO have a binding contract governing the

terms and conditions for AEPCO coal shipments from UP-served mines in Colorado and the

SPRB to the Apache Generating Station, and thus UP is under no obligation to establish common



earner rates from such origins to the Apache Generating Station UP also avers by way of

further response that on January 20, 2009 - ten days before AliPCO filed the Amended

Complaint - UP filed a complaint for declaratory relief in the U S District Court for the District

of Arizona seeking a judicial declaration that UP has a contract with AKPCO to transport coal

from UP-served mines in Colorado and the SPRB to the Apache Generating Station beginning

January 1,2009

12 UP denies the allegations in Paragraph 12 of the Amended Complaint

13 UP denies the allegations in Paragraph 13 of the Amended Complaint,

except that UP admits that, if this case is not dismissed on the basis of lack of market dominance

or other grounds, the reasonableness of the challenged rates should be examined using the

constrained market pricing principles adopted in Coal Kate Guidelines - Nationwide, 1 IC C 2d

520 (1985), as further refined and applied in subsequent decisions by the Inters talc Commerce

Commission and the Surface Transportation Board

14 Paragraph 14 of the Amended Complaint states a legal conclusion to

which no response is required, to the extent that a response is deemed to be required, UP denies

the allegations in this Paragraph

DEFENSES

1 The Board lacks jurisdiction to consider the Amended Complaint as it

relates to the terms set forth in Attachment B to AFPCO's Amended Complaint because that

document reflects an offer to establish common earner rates and service terms and AliPCO never

accepted that offer before it expired

2 The Board lacks jurisdiction to consider the Amended Complaint as it

relates to common carrier rates from UP-scrvcd SPRB or Colorado origins to the Apache



Generating Station because UP and AEPCO have a binding contract governing the terms and

conditions of transportation from those origins to the Apache Generating Station

WHEREFORE, UP requests that the Complaint be dismissed with prejudice and

that no relief of any kind be awarded to AEPCO, that UP be awarded its costs, and that the Board

grant UP such other and further relief as may be appropriate

Respectfully submitted.
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